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Major Makeover In The Works For Mexican Competition Law 

Law360, New York (March 18, 2013, 11:46 AM ET) -- Mexican President Enrique Pena Nieto recently 
proposed sweeping constitutional amendments targeted at “intensify[ing] the economic competition in 
all sectors of the economy, with special emphasis on strategic sectors such as telecommunications, 
financial services, and energy.” The proposed legislation is supported by leaders of the three main 
political parties in Mexico, the Institutional Revolutionary Party, the National Action Party, and the Party 
of the Democratic Revolution. The proposed amendments must still be approved by the Mexican 
legislature as well as requiring “secondary” implementing legislation. To say the proposed laws address 
a broad range of issues in the areas of competition law and the regulation of the telecommunications 
and broadcast industries would be an understatement. 
 
First, the proposed law would create two new “autonomous” agencies — the Federal Commission of 
Economic Competition and the Federal Institute of Telecommunications. These entities would replace 
Cofeco and Cofetel, the current regulatory bodies over competition and telecommunications 
respectively. Moreover, it appears the Federal Institute of Telecommunications will have at least 
concurrent, if not exclusive, jurisdiction over competition law issues impacting the telecommunications 
and broadcasting markets. 
 
The president’s initiative establishes a blue ribbon committee to identify potential candidates to fill the 
commissioner positions at these agencies. This “Evaluation Committee,” which includes respected 
business leaders and academics, will provide a list of candidates to President Pena Nieto, who will in 
turn submit his selections from among the nominated individuals to the Senate. A two-thirds vote will 
be required for approval of any nominee. Perhaps to provide the Senate with incentive to act 
impartially, the proposed legislation dictates that “this procedure will be repeated as many times as 
necessary … until only one candidate approved by the Evaluation Committee is left, who will be 
appointed Commissioner directly by the Executive.” The commissioners will be appointed initially for 
staggered terms ranging from four to nine years (note that the presidential term of office in Mexico is 
limited to a single six-year term). 
 
The proposed law also establishes new specialized courts to hear challenges to the actions of these new 
agencies. These courts will be staffed by judges with expertise in competition law as well as 
telecommunications and broadcast matters. The law also will prohibit the suspension of the challenged 
governmental decision or action during the pendency of any appeal — which may raise some interesting 
issues regarding the remedies ultimately available to these courts. 
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On a more granular basis, the proposed amendments address everything from retransmission 
obligations and network unbundling to foreign ownership and spectrum auctions. They require the 
telecommunications regulator to issue determinations of dominance in both the broadcast and 
telecommunications sectors — on an expedited basis — and to “impose necessary measures to avoid 
affecting competition.” The new law contemplates a relatively low threshold for a finding of dominance 
that appears unrelated to actual market power and more focused on market share. 
 
A small but notable feature of the new proposed legislation is a ban on ex parte communications. To 
“ensure impartiality in their duties,” the law contains prohibitions on contact between the new 
commissioners and representatives of any “economic operators” … “except in public hearings attended 
by the other Commissioners.” 
 
Finally, and by no means of least importance, the proposed law contemplates the construction of a 
national broadband network to be completed by 2018. 
 
It has been over a year now since D.C. Circuit Judge Douglas Ginsburg addressed a group of attorneys 
and regulators in Mexico City. The theme of his speech was to encourage Mexican lawmakers to study 
and learn from mistakes and successes of other countries as Mexico moves forward on the 
implementation of similar laws. 
 
While Mexico, like any country, has its own unique problems and issues that the new commissioners will 
need to address, there have been significant mistakes made in other countries in the name of increasing 
competition. Given the negative impact these mistakes have had on consumer welfare, the new 
Mexican agencies would do well to study them. In keeping with Judge Ginsburg's warnings, it is 
important that the regulations and the interventions that are subsequently undertaken are informed by 
actual experience rather than merely good intentions. 
 
--By Pat Pascarella and Pablo Almazan, Tucker Ellis LLP 
 
Pat Pascarella is a partner in the Cleveland office of Tucker Ellis, where he chairs the firm’s competition 
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clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
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